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JURISDICTION
The Utah Court of Appeals has jurisdiction to hear this case pursuant to Utah
Code Ann.§ 78A-4-103(2)(h) (2008).
NOTE REGARDING RECORD ON APPEAL
Appellant's counsel is aware of the requirements of Rule 11 of the Rule of
Appellate Procedure regarding the composition and transmission of the record on
appeal. Counsel was informed by the clerk of the trial court that no hard copy
record would be prepared, just the docket sheet. For purposes of the record,
counsel will refer to documents filed in the trial court's electronic filing system by
name of document, date of filing, and page number. The transcript of the trial has
been prepared and will be referred to by page number and line. No hard copy
record is forthcoming and none will be submitted with this brief The transcript
will be submitted consistent with Rule 11.
ISSUE FOR REVIEW
Did the trial court err in awarding Appellee parent time as provided in Utah
Code Ann.§ 30-3-35, to take place in Moab, Utah, Appellee's place of residence,
which is more than 150 miles from the children's residence in Monroe, Utah?
Determinative law: Parent time orders are issued pursuant to Utah Code
Ann. § 30-3-32, et seq., and the case law interpreting those sections.
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Standard of Review: The trial court's parent time determination will only be
disturbed on a showing that the trial court abused its discretion. Childs v. Childs,
967 P.2d 942 (Utah Ct. App. 1998).
Preservation: The issue of modification of the parties' parent time
arrangement was raised in Appellee's petition to modify (Petition to Modify, filed
March 26, 2014, page 1) and was addressed at the trial on April 4, 2014 {Transcript
of Trial, page 4, line 20).

STATUTES, RULES, CONSTITUTIONAL PROVISIONS
Utah Code Ann. § 30-3-37 is determinative of the issue before the court.
This statute states:
§

~O.AlJtt. Relocation

(1) For purposes of this section, "relocation" means moving 150 miles or more
from the residence of the other parent.
~

~

(2) The relocating parent shall provide 60 days advance written notice of the
intended relocation to the other parent. The written notice of relocation shall
contain statements affirming the following:
(a) the parent-time provisions in Subsection (5) or a schedule approved by both
parties will be followed; and
(b) neither parent will interfere with the other's parental rights pursuant to court
ordered parent-time arrangements, or the schedule approved by both parties.
(3) The court shall, upon motion of any party or upon the court's own motion,
schedule a hearing with notice to review the notice of relocation and parent-time
5

schedule as provided in Section 30-3-35 and make appropriate orders regarding the
parent-time and costs for parent-time transportation.
(4) In a hearing to review the notice of relocation, the court shall, in determining if
the relocation of a custodial parent is in the best interest of the child, consider any
other factors that the court considers relevant to the determination. If the court
determines that relocation is not in the best interest of the child, and the custodial
parent relocates, the court may order a change of custody.
(5) If the court finds that the relocation is in the best interest of the child, the court
shall determine the parent-time schedule and allocate the transportation costs that
will be incurred for the child to visit the noncustodial parent. In making its
determination, court shall consider:
(a) the reason for the parent's relocation;
(b) the additional costs or difficulty to both parents in exercising parent-time;
(c) the economic resources of both parents; and
(d) other factors the court considers necessary and relevant.
(6) Unless otherwise ordered by the court, upon the relocation, as defined in
Subsection (1 ), of one of the parties the following schedule shall be the minimum
requirements for parent-time for children 5 to 18 years of age:
(a) in years ending in an odd number, the child shall spend the following holidays
with the noncustodial parent:
(i) Thanksgiving holiday beginning Wednesday until Sunday; and

(ii) Spring break, if applicable, beginning the last day of school before the holiday
until the day before school resumes;
(b) in years ending in an even number, the child shall spend the following holidays
with the noncustodial parent:
(i) the entire winter school break period; and
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(ii) the Fall school break beginning the last day of school before the holiday until
the day before school resumes;
(c) extended parent-time equal to 1/2 of the summer or off-track time for
consecutive weeks. The children should be returned to the custodial home no later
than seven days before school begins; however, this week shall be counted when
determining the amount of parent-time to be divided between the parents for the
summer or off-track period; and
(d) one weekend per month, at the option and expense of the noncustodial parent.
(7) The court may also set a parent-time schedule for children under the age of
five. The schedule shall take into consideration the following:
(a) the age of the child;
(b) the developmental needs of the child;
(c) the distance between the parents' homes;
(d) the travel arrangements and cost;
(e) the level of attachment between the child and the noncustodial parent; and

(t) any other factors relevant to the best interest of the child.
(8) The noncustodial parent's monthly weekend entitlement is subject to the
following restrictions.
(a) If the noncustodial parent has not designated a specific weekend for parenttime, the noncustodial parent shall receive the last weekend of each month unless a
holiday assigned to the custodial parent falls on that particular weekend. If a
holiday assigned to the custodial parent falls on the last weekend of the month, the
noncustodial parent shall be entitled to the next to the last weekend of the month.
(b) If a noncustodial parent's extended parent-time or parent-time over a holiday
extends into or through the first weekend of the next month, that weekend shall be
considered the noncustodial parent's monthly weekend entitlement for that month.
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(c) If a child is out of school for teacher development days or snow days after the
children begin the school year, or other days not included in the list of holidays in
Subsection (6) and those days an~ contiguous with the noncustodial parent's
monthly weekend parent-time, those days shall be included in the weekend parenttime.
(9) The custodial parent is entitled to all parent-time not specifically allocated to
the noncustodial parent.
( 10) In the event finances and distance preclude the exercise of minimum parenttime for the noncustodial parent during the school year, the court should consider
awarding more time for the noncustodial parent during the summer time if it is in
the best interests of the children.
(11) Upon the motion of any party, the court may order uninterrupted parent-time
with the noncustodial parent for a minimum of 30 days during extended parenttime, unless the court fmds it is not in the best interests of the child. If the court
orders uninterrupted parent-time during a period not covered by this section, it
shall specify in its order which parent is responsible for the child's travel expenses.
( 12) Unless otherwise ordered by the court the relocating party shall be responsible
for all the child's travel expenses relating to Subsections (6)(a) and (b) and 1/2 of
the child's travel expenses relating to Subsection (6)(c), provided the noncustodial
parent is current on all support obligations. If the noncustodial parent has been
found in contempt for not being current on all support obligations, the noncustodial
parent shall be responsible for all of the child's travel expenses under Subsection
(6), unless the court rules otherwise. Reimbursement by either responsible party to
the other for the child's travel expenses shall be made within 30 days of receipt of
documents detailing those expenses.
(13) The court may apply this provision to any preexisting decree of divorce.
(14) Any action under this section may be set for an expedited hearing.
(15) A parent who fails to comply with the notice of relocation in Subsection (2)
shall be in contempt of the court's order.
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STATEMENT OF CASE
Appellant appeals the trial court's Findings of Fact and Conclusions of Law
and Order Modifying Decree of Divorce entered on June 20, 2014. (Findings of
Fact and Conclusions of Law, entered June 20, 2014; Order Modifying Decree of
Divorce, entered June 20, 2014.). The case was before the trial court on April 7,
2014 for hearing on Appellant's petition to modify and Appellant's petition to
modify, as well as issues raised in an order to show cause. (Transcript, page 4). At
the conclusion of the evidence, the trial court stated its ruling on the petitions to
modify as well as the issues raised in the order to show cause. (Id., pages 120130). Specifically, the trial court granted Appellee's petition to modify, awarding
her parent time with the parties' three minor children on the schedule contained in
Utah Code Ann. § 30-3-35. (Id., pages 123 - 125). Appellee's counsel prepared
the Findings of Fact and Order Modifying Decree consistent with the trial court's
ruling from the bench, and the Findings of Fact and Conclusions of Law and the
Order Modifying Decree were entered as stated above. Appellant appeals from the
trial court's ruling that Appellee be awarded parent time pursuant to the schedule
contained in Utah Code Ann. § 30-3-35, in spite of the fact that Appellant and the
children live in Monroe, Utah, and Appellee lives in Moab Utah. The distance
between the parties' residences is 186 miles.
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STATEMENT OF FACTS
Appellee Autem Jones and Appellant Tim Jones were married to each other
on March 22, 2003. (Supplemental Decree of Divorce, filed January 17, 2012,
page 2). Together Autem and Tim had three children. (Id.). In 2010, Autem filed
for divorce in Grand County and Tim filed for divorce in Washington County.
(See, trial court docket). Tim's case filed in Washington County was transferred to

Grand County and consolidated with Autem's case. (Order for Change of Venue,
entered on February 24, 2011). The parties were divorced by a bifurcated decree
of divorce entered in this case on July 5, 2011. (Bifurcated Decree of Divorce,
entered on July 5, 2011). The parties were unable to resolve their disagreement
over custody of their children and the case went to trial on Thursday December 1
and Friday December 2, 2011, in Moab, Grand County, before the Honorable Lyle
Anderson. (See, trial court docket). At the conclusion of the trial, the trial court
awarded the parties joint legal custody and awarded Tim physical custody of the
parties' children. (Supplemental Decree of Divorce, filed January 17, 2012, page
2). Autem was awarded parent time consistent with Utah Code Ann. § 30-3-37.

(Id., page 3). At the time of the original trial Autem was residing in Moab and Tim
was residing in St. George. Some time later Tim moved to Monroe Utah and
remarried. The case was then transferred to Sixth District Court, Sevier County.
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(Order on Order to Show Cause, entered May 6, 2013, paragraph 3) On or about
December 4, 2012 Autem filed a petition to modify claiming that she had relocated
from Moab to Monroe and was therefore entitled to parent time pursuant to Utah
Code Ann.§ 30-3-35. (Petition to Modify, filed December 4, 2012). The parties
participated in mediation and ultimately agreed that parent time be modified
accordingly, even though Autem continued to live and work in Moab and came to
Monroe only for parent time. (Partial Stipulation, filed February 8, 2013, pages 24; Order on Order to Show Cause, entered May 6, 2013, paragraph 8). On March
26, 2014, Autem filed a petition to modify stating that she had moved back to
Moab and that she should still be awarded parent time under Utah Code Ann. § 303-35, notwithstanding the distance between Monroe and Moab. (Petition to
Modify, filed March 26, 2014, pages 1-4). The trial court granted Autem's Petition
to Modify, and entered Findings of Facts and Conclusions of Law and an Order
Modifying Decree of divorce on June 20, 2014. (Findings of Fact and Conclusions
of Law, entered June 20, 2014; Order Modifying Decree of Divorce, entered June
20, 2014). Tim appeals the trial court's Order Modifying Decree of Divorce,
specifically, the provisions thereof that award Autem parent time with the parties'
children pursuant to the schedule contained in Utah Code Ann. § 30-3-35, to be
exercised in Moab, Utah, which is 186 miles from the children's residence in
Monroe, Utah.
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SUMMARY OF ARGUMENT
The trial court abused its discretion in awarding Autem parent time under
the statutory schedule of Utah Code Ann.§ 30-3-35. There had been no material
change of circumstances, unanticipated at the time of the entry of the Supplemental
Decree, sufficient to support a modification of the parent time provisions of the
Supplemental Decree and subsequent orders.
The trial court erred in failing to apply and follow the well-established
precedent that modification can only be granted upon a showing of a material
change of circumstances. The trial court erred in relying on a lower standard,
stating "I also find that there is a less showing of material change of circumstances
needed because the original decree of divorce entered by the Seventh District
Court worded the decree that if the parties were in a reasonable distance of each
other than the standard visitation would apply. The Court did not use the 150 mile
radius." (Transcript, page 123, lines 15-20).
The trial court erred in findings a material change of circumstances
supporting the modification. The trial court stated three changes of circumstances,
none of which was unanticipated at the time of the prior order or was relevant to
the basis for the prior orders. First, the trial court found that "the children are a
little bit older now. They're more able to travel." (Transcript, page 123, lines 1113 ). The children growing older and their increasing maturity was a change clearly

12

anticipated by both parties at the time of the Supplemental Decree and subsequent
orders.
Second, the trial court relied on Autem' s purported move from Monroe to
Moab as material change of circumstances. The trial court noted that Autem has
previously petitioned to expand her parent time because she had moved from Moab
to Monroe. Now she was back in court claiming to be a resident of Moab. The
trial noted t "But the, the evidence that was presented at the prior hearing Ms Jones
tried to establish that she was a resident of Monroe, trying to, to get more
visitation. The evidence that's presented today, today is more that she is a resident
of Moab. And the Court finds that that is a change in circumstances of the
parties." (Transcript, page 123, lines 5-11). " ... Ms Jones was in court last time
establishing that she lives in Monroe, and she's in court this time establishing that
she lives in Moab primarily ..." (Transcript, page 125, lines 4-6). Here the trial
court found a change of circumstances where nothing had changed. Her decision
'vJ

to terminate the residence in Monroe and return to Moab was not a change. If
anything, it was further support for the trial court maintaining the parent time
schedule as provided in the Supplemental Decree.
Third, the trial relied on medical expenses as a change of circumstances.
"I also find that, as an additional change of circumstances, that the parties have
since that time incurred medical expenses for the minor children. Particularly in
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the form of a broken arm, asthma expenses, hospital expenses, dental expenses.
Those expenses are not insignificant. And that the parties are both in need of more
money to support the kids." (Transcript, page 123, line 25; page 124, lines 1-6).
To support modification of the decree, the change must be material to a
circumstance that supported the original order. In other words, there must be a
change in the circumstances that supported the original custody and parent time
order. Here the trial court made no such connection, making his reliance on this
change reversible error.
The modification is not in the children's best interests. In explaining his
reasoning for the modification, the trial court focused almost entirely on the burden
and difficulty of the travel between Monroe and Moab. He neglected to address
the impact that the travel would have on the children and their lives. The trial
court stated "With regard to the 150 miles, we did some quick research, and the
Court can deviate from that if it finds good reason to do so. And I find good
reason to do that - - do so. I also base my decision upon the question that I
proposed earlier: Is it really harder on the children to travel at 80 miles an hour a
little bit farther, when it's probably less time in the car than if they were traveling
150 miles in, in bumper-to-bumper traffic in the city? And I think driving from
here to Moab I have most of the way 80 miles an hour, the Court does not find that
that's an unreasonable travel time. (Transcript, pages 124, lines 16-25).

14

By forcing the children to travel every other weekend from Monroe to Moab
and back, the trial court inappropriately burdened the children, disrupted their
lives, and exposed them to danger. Because the parties live more than 150 miles
apart, parent time should have been ordered as provided in the relocation statute,
Utah Code Ann. § 30-3-37. The relocation statute provides for extended parent
time twice each school year, half of the summer break, and one weekend each
month at the option and expense of the non-custodial parent. Under this schedule,
;_.::\
Viifl

the children are in the home of the primary physical custodian three out of every
four weekends during the school year. This allows the children to participate in
extra-curricular and peer activities that are essential to their development and wellbeing. It also reduces the amount of travel and the stress and pressure of regular
long distance travel. It also reduces the burden and cost of travel.
ARGUMENT
THE TRIAL COURT ABUSED ITS DISCRETION BY ORDERING A MODIFICATION OF
THE PARTIES' PARENT TIME ARRANGEMENT WITHOUT AN ADEQUATE SHOWING OF
A MATERIAL CHANGEOF cmcUMSTANCES, AND BY IMPOSING A p ARENT TIME
ORDER THAT IS NOT IN THE CHILDREN'S BEST INTERESTS.

Appellant acknowledges that in general when making custody and parent
time determinations the trial court is "accorded broad discretion" because of "its
proximity to the facts" relevant to the issues. Tucker v. Tucker, 910 P .2d 1209
(Utah 1996). Only where the trial court's judgment respecting custody or parent
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time is unjust as to be an abuse of discretion with the appellate court interpose its
own judgment. Id. However, "The trial court's broad discretion in making child
custody [and parent time] awards is limited in that it must be exercised within
confines of legal standard set by appellate courts." Schindler v. Schindler, 776
P .2d 84 (Utah Ct. App. 1989). The trial court in this case disregarded clear
statutory direction and legal precedent and imposed a parent time order that is
flagrant abuse of discretion.

I.

THERE WAS NO MATERIAL CHANGE OF CIRCUMSTANCES SUFFICIENT TO
SUPPORT THE MODIFICATION ORDERED.

The trial court abused its discretion in awarding Autem parent time under
the statutory schedule of Utah Code Ann. § 3 0-3-3 5. At the time of trial on her
Petition to Modify, there had been no material change of circumstances,
unanticipated at the time of the entry of the Supplemental Decree or Order on
Order to Show Cause, sufficient to support a modification of the parent time
provisions of the Supplemental Decree and Order on Order to Show Cause. While
it is clear that the trial court has continuing jurisdiction to consider motions to
modify previous custody and parent time orders (See, Kallas v. Kallas, 614 P.2d
641 (Utah 1980)), such modifications must be made only upon a showing of a
material change of circumstances and that the children's best interests would be
served by the modification. Smith v. Smith, 564 P.2d 307 (Utah 1977). The trial
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court must decide whether there has been a change in circumstances on which the
former custody and parent time award was based that is sufficiently substantial and
material to justify reopening the question. Shioji v. Shioji, 712 P .2d 197 (Utah
1985). This rule "is designed to help the trial court decide if there is a valid reason
to reopen a question already settled by an earlier order." If the circumstances that
have changed do not appear on their face to the kind of circumstances on which the
earlier custody decision was based, there is no valid reason to reconsider that
decision. Becker v. Becker, 694 P.2d 608 (Utah 1984).
The trial court erred in failing to apply and follow this well-established
precedent that modification can only be granted upon a showing of a material
change of circumstances. First, the trial court applied a lower standard regarding
the required showing of a material change of circumstances. The trial court stated
"I also find that there is a less showing of material change of circumstances needed
because the original decree of divorce entered by the Seventh District Court
worded the decree that if the parties were in a reasonable distance of each other
then the standard visitation would apply. The Court did not use the 150 mile
radius." (Transcript, page 123, lines 15-20). The trial court's failure to apply the
proper and more rigorous standard regarding a change of circumstances is
reversible error. The trial court aiticulated three changes of circumstances as the
basis for the modification ordered. In each case, the trial court erred.

17
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A.

THE AGE OF THE CHILDREN IS NOT A MATERIAL CHANGE.

As a material change of circumstances supporting the modification, the trial
court found that "the children are a little bit older now. They're more able to
travel." (Transcript, page 123, lines 11-13). The children growing older and their
increasing maturity was a change clearly anticipated by both parties at the time of
the Supplemental Decree and subsequent orders. It was error for the trial court to
rely on the children's increasing age as a change in circumstances for modification
of the Supplemental Decree.
In Bollinger v. Bollinger, 997 P.2d 903 (Utah Ct. App. 2000), the Utah
Court of Appeals reiterated the standard that in order to support a modification, a
change of circumstances is material "only if it was not foreseen at the time of the
divorce decree." Plainly the trial court that entered the Supplemental Decree, and
the parties, anticipated that the children would continue to grow and mature
throughout their childhood and adolescence. The fact that the children have grown
since the Supplemental Decree cannot be a material change of circumstances
supporting a modification.
B.

AUTEM'S RELOCATION IS NOT A CHANGE OF cmcUMSTANCES

The trial court also relied on Autem' s purported move from Monroe to
Moab as material change of circumstances. It is particularly troubling that the trial
court noted that Autem had been in court before claiming she was a resident of
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Sevier County, and now returned and claimed to be a resident of Grand County.
The trial court stated "But the, the evidence that was presented at the prior hearing
Ms Jones tried to establish that she was a resident of Monroe, trying to, to get more
visitation. The evidence that's presented today, today is more that she is a resident
of Moab. And the Court finds that that is a change in circumstances of the
parties." (Transcript, page 123, lines 5-11). " ... Ms Jones was in court last time
establishing that she lives in Monroe, and she's in court this time establishing that
she lives in Moab primarily ... " (Transcript, page 125, lines 4-6). Here the trial
court found a change of circumstances where nothing had changed. Autem had
never truly resided in Monroe. She had only obtained a residence for the purpose
of obtaining more parent time. Her decision to terminate her residence in Monroe
and return to Moab was not a change. If anything, it was further support for the
trial court maintaining the parent time schedule as provided in the Supplemental
Decree and Order on Order to Show Cause.

C.

MEDICAL EXPENSES ARE NOT RELEVANT TOP ARENT TIME.

The trial also relied on medical expenses as a change of circumstances.
"I also find that, as an additional change of circumstances, that the parties have
since that time incurred medical expenses for the minor children. Particularly in
the form of a broken arm, asthma expenses, hospital expenses, dental expenses.
Those expenses are not insignificant. And that the parties are both in need of more
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money to support the kids." (Transcript, page 123, line 25; page 124, lines 1-6).
To support modification of the decree, the change must be material to a
circumstance that supported the original order. In other words, there must be a
change in the circumstances that supported the original custody and parent time
order. As the Utah Supreme Court held in Shioji, the party seeking modification
must show, in addition to the existence and extent of the change, that the change is
significant in relation to the modification sought. Shioji v. Shioji, 712 P.2d at 200
(Utah 1985)(emphasis in original). Here the trial court made no such connection,
making the reliance on this change of circwnstances reversible error.
II.

THE MODIFICATION IS NOT IN THE CHILDREN'S BEST INTERESTS

In explaining his reasoning for the modification, the trial court focused
almost entirely on the burden and difficulty of the travel between Monroe and
Moab. The trial court neglected to address the impact that the travel would have
on the children and their lives. The trial court stated "With regard to the 150 miles,
we did some quick research, and the Court can deviate from that if it finds good
reason to do so. And I find good reason to do that- - do so. I also base my
decision upon the question that I proposed earlier: Is it really harder on the
children to travel at 80 miles an hour a little bit farther, when it's probably less
time in the car than if they were traveling 150 miles in, in bumper-to-bumper
traffic in the city? And I think driving from here [Monroe] to Moab most of the
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way 80 miles an hour, the Court does not find that that's an unreasonable travel
time. (Transcript, pages 124, lines 16-25).
A principal reason for the reduced parent time schedule of the relocation
statute, Utah Code Ann.§ 30-3-37, is to allow the children to be in one home, one
community, one environment most of the time, while allowing them to also spend
as much time with the non-custodial parent as is reasonably possible. The
relocation statute provides for extended parent time twice each school year, half of
the summer break, and one weekend each month at the option and expense of the
non-custodial parent. Under this schedule, the children are in the home of the
primary physical custodian three out of every four weekends during the school
year. This allows the children to participate in extra-curricular and peer activities
that are essential to their development and well-being. Traveling from Monroe to
Moab every other weekend will greatly limit the children's opportunities to
participate in sports and other activities, peer activities and social events, church
and scouting events, and similar activities.
The burden, danger and cost of travel imposed by the trial court's order also
exceeds the trial court's discretion and is not in the children's best interests.
Putting the children on the highway every other weekend greatly increases the
possibility of injury or death due to an automobile accident. The children are
returned home late on Sunday evening and are exhausted Monday when they

21

return to school. By requiring Tim to pick the children up in Moab at the end of
each weekend visit, the trial court imposed an unreasonable financial burden on
him. Tim spends a large percentage of child support he was awarded for the care
of the children on fuel driving back and forth to Moab. This is not reasonable and
not fair.
ORAL ARGUMENT: PUBLICATION OF OPINION
Appellant requests oral argument. Appellant does not request a published
opm1on.
CONCLUSION
For the reasons stated in his brief, Tim requests that this court reverse the
order of the trial court and order that Autem' s parent time be consistent with the
schedule stated in the relocation statute.
DATED this ,.11=-day of April, 2015.
BRINDLEY SULLIVAN

~J
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Brent M. Brindley
)
Attorneys for Respondent and Appellant
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A. Supplemental Decree of Divorce

Brent M. Brindley- 7148
BRINDLEY SULLIVAN

A PROFESSIONAL CORPORATION
382 South Bluff Street, Suite 150
St. George, Utah 84770
Telephone: (435) 673-9220
Facsimile: (435) 673-3401
Attorneys
for Respondent
...,._'4NIKIND,.~~
......._..
IN THE SEVENTH JUDICIAL DISTRICT COURT

IN AND FOR GRAND COUNTY, STATE OF UTAH
SUPPLEMENTAL DECREE OF DIVORCE

AUTEM JONES,
Petitioner,
vs.

Civil No.: 104700041
TMOTHY KEITH JONES,

Judge Lyle R Anderson

Respondent.
THIS MATIER came before the Court on December 1 and December 2, 2011, for trial,
the Honorable Lyle R. Anderson, presiding. Petitioner Autem Jones appeared in person and was
represented her counsel Andrew Fitzgerald. Respondent Timothy Jones appeared in person and
was represented by his counsel Brent M. Brindley. The Court heard the testimony of the parties
and Donald Gamer, Shane Ward, Courtney Atwood, Amber Blankenship, Douglas Huntsman,
Carmella Winget, Tiffany McDonald and Lelia Jones. The Court also received documents and
photographs into evidence. Based on the evi~ence received at trial, the Court has made its
findings of fact and entered its conclusions oflaw. Based thereon, the Court now enters its
supplemental decree of divorce, as follows:
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It is hereby ORDERED, ADJUDGED, and DECREED,
1.

Divorce. The parties were married to each other on March 22, 2002 in Blanding

Utah and were divorced by this Court's bifurcated decree of divorce entered on July 5, 2011.
2.

Children. Three children were born as issue of the maniage: JDJ born November

12, 2003, WTJ, born June 6, 2006, and NMJ born June 25, 2008.
3.

Children. The parties are awarded joint legal custody and Tim is awarded

physical custody of the parties' children.
4.

Parenting Plan. The following provisions shall be used as the parenting plan in

this case:
a. The parents will discuss with each other and mutually decide the significant
decisions regarding the children, including their education, health care and
religious upbringing.
b. Either parent may make emergency decisions regarding the health or safety of
the children.

c. Day to day decisions regarding the care, control and discipline of the children

will be made by the parent with whom the children are residing at the time.
d. Any parental duties and rights not specifically addressed shall be discussed
and mutually decided by both parents.
e. If the parties are not able to reach mutual agreement on any decision, the
parties shall mediate the issue. No dispute may be presented to the Court in
this matter without a good faith attempt by both parents to resolve the issue
through mediation, unless both parents agree in writing on a different method
of dispute resolution, which may include counseling or arbitration. If the
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Court finds that a parent has used or frustrated the mediation/dispute
resolution process without good reason, the Court may award attorney's fees
and financial sanctions to the prevailing parent. If the dispute is brought
before the Court and there is no finding of abuse or frustration of the process,
the Court may order that attorney's fees, costs and expenses be equally shared
or in the Court's discretion it may award costs and attorney's fees to the
prevailing parent. The Court has the right of review from mediation,
counseling or arbitration.

5.

Parent Time. Autem is awarded parent time consistent with Utah Code Ann. §

30-3-37.

6.

If Autem moves to St. George or if the parties otherwise live within a reasonable

distance of each other, Autem shall have parent time consistent with Utah Code Ann. § 30-3-35.
7.

The parties shall exchange physical custody for Autem's parent time at the half-

way point between their homes to the extent reasonably possible and as the parties may agree.

8.

The children shall be reunified in Tim's home over the Christmas break 2011.

9.

Tim and Autem shall cooperate to provide Autem as much virtual parent time as

possible through webcam communications.
10.

Autem shall have reasonable and liberal telephone contact with the children.

11.

Child Support. Tim is employed with the Utah Highway Patrol and earns

$3,891.00 per month. Autem has various jobs and her income fluctuates. Based on the
testimony at trial, the Court finds that Autem earns $1,500.00 per month on the average and that
amount will be used for purposes of calculating child support. As set forth in the child support
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worksheet filed herewith, Autem shall pay Tim ·as child support the amount of$394.00 per
month until modified by the emancipation of the children, pursuant to Utah law.
12.

Child support payments shall begin immediately following the entry of the

supplemental decree of divorce. Child support payments shall be paid ½ by the 5th day of each
month and ½ by the 20th day of each month. Tim may submit the supplemental decree in this
case to the Utah Office of Recovery Services and have income withholding implemented.

13.

The parties have the right to modify this child support order after three years from

the date of its entry if upon review there is a difference of 10% or more between the amount
previously ordered and the new amount of child support, calculated using the appropriate child
support worksheet, and the difference is not of a temporary nature.
14.

The parties have the right to modify this child support order at any time if there

has been a substantial change in circumstances, as provided by statute.
15.

Tax Exemptions. The parties shall share the right to claim the parties' children

as dependents for tax purposes. As long as all three children are eligible to be claimed as
dependents, one party will claim one child and one party will claim two children and will
alternate the right to claim two children each year. For tax year 2011, Tim shall have the right to
claim two children and Autem shall have the right to claim one child. Once only two children
are eligible to be claimed, the parties will each claim one child. Once only one child is eligible
to be claimed, the parties will alternate the right to claim the child each year, with Autem having
the right to claim the child the first year only one child is eligible to be claimed. Autem's right
to claim any of the children in any tax year is contingent on her being current on her child
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support and other financial obligations as of December 31 of the year for which she intends to
claim any of the children.
16.

Medical Expenses. Consistent with Utah Code Ann.§ 78B-12-212, the parties'

shall provide insurance for the medical expenses of the minor children if it is available at a
reasonable cost.
17.

The parties shall each share equally the out-of- pocket costs of the premium

actually paid for the children's portion of insurance.
18.

The children's portion of the premium is a per capita share of the premium

actually paid. The premium expense for the children shall be calculated by dividing the premium
amount by the number of persons covered under the policy and multiplying the result by two, the
number of children in this case.
19.

The parties shall equally share all reasonable and necessary uninsured and

unreimbursed medical and dental expenses incurred for the children, including but not limited to
deductibles and copayments.
20.

The party providing coverage shall provide verification of coverage to the other

party upon initial enrollment of the children, and thereafter on or before January 2 of each
calendar year. The providing party shall notify the other party of any change of insurance carrier,
premium, or benefits within 30 calendar days of the date the providing party first knew or should
have known of the change.
21.

A party who incurs medical expenses shall provide written verification of the cost

and payment of medical expenses to the other party within 30 days of payment.
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22.

In addition to any other sanctions provided by the court, a parent incurring

medical expenses may be denied the right to receive credit for the expenses or to recover the
other parent's share of the expenses if that parent fails to comply with the notice requirements
above.

23.

Child Care. The parties shall comply with the provisions of Utah Code Ann. §

78B-12-214, in that each parent shall share equally the reasonable work-related child care
expenses of the parents.
24.

If an actual expense for child care is incurred, a parent shall begin paying his or

her share on a monthly basis immediately upon presentation of proof of the child care expense,
but if the child care expense ceases to be incurred, that parent may suspend making monthly
payment of that expense while it is not being incurred, without obtaining a modification of the
child support order.
25.

The parent who incurs child care expense shall provide written verification of the

cost and identity of a child care provider to the other parent upon initial engagement of a
provider and thereafter on the request of the other parent.
26.

The parent shall notify the other parent of any change of child care provider or the

monthly expense of child care within 30 calendar days of the date of the change.

27.

In addition to any other sanctions provided by the court, a parent incurring child

care expenses may be denied the right to receive credit for the expenses or to recover the other
parent's share of the expenses if the parent incurring the expenses fails to comply with the notice
requirements above.
28.

No alimony is awarded to either party.
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29.

Debts. The parties incurred debts during the marriage, most of which have been

paid off. The sole remaining debt is the balance owed for medical expenses related to Weston's
ATV accident. The remaining balance on this debt is approximately $700.00. Tim shall pay this
debt and hold Autem harmless from this debt. The parties also had a Cabelas credit card, which
Tim has paid off. Tim shall cancel the Cabelas credit card account.
3 0.

Personal Property. The parties' personal property is awarded as presently

divided between the parties, except that Tim is awarded the Bosch mixer and Autem is awarded
the pink Marlin .22 rifle. Autem is awarded her wedding ring. Tim is awarded the Rhino, the
Jeep, and his motorcycle.
31.

Proceeds for Sale of Home. During the marriage the parties sold a home in

Moab, Utah. The nets proceeds of the sale of the home are $4,276.96, which proceeds are on
deposit in Autem's attorney's trust account. The entire amount is awarded to Tim as
reimbursement for the cost of the custody evaluation. This amount shall be paid to Tim
immediately.
32.

Retirement Accounts. The parties are each awarded their separate retirement

accounts, if any, free and clear of the interest of the other party.

II
II
II
II
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33.

Attorney's Fees. The parties should each pay their own attorney's fees and costs

incurred in the completion of this matter.
DATED this 1 7t&y of January

2012

BYTHECOURT

r
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Olg!tallysignodbyLyle

Ander,on
Dale:2012.01.1711:14.'01

-07'00'

Lyle R. Anderson
District Court Judge

APPROVED:
Signed after reviewing
FITZGERALD & FITZGERALD

Autumn Fitzgerald
Attorneys for Petitioner
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the objection.
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CERTIFICATE OF MAILING
I hereby certify that on the i 11 day of December, 2011, I served an unsigned copy of the
foregoing SUPPLEMENTAL DECREE OF DIVORCE on the following by depositing a copy
thereof in the mail, postage prepaid, addressed to:
Autum R. Fitzgerald

FITZGERALD &FITZGERALD
217 E. Center Street, Suite 270
Moab, Utah 84532

(/\_

_/

Leslie Winder

c-.
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B. Order on Order to Show Cause

l

The Order of Court is stated below:
Dated: May 06, 2013
/s/ Marvid
04:17:30 PM
Districi

GARY G. KUHLMANN & ASSOCIATES, PC
Gary G. Kuhlmann (#4994)
Nicolas D. Turner (#12701)
Attorneys for Petitioner
107 South 1470 East, Suite 105
PO Box 910387
St. George, Utah 84791-0387
Telephone: (435) 656-6156

SIXTH DISTRICT COURT
SEVIER COUNTY, STATE OF UTAH

AUTEM JONES,
Petitioner,

ORDER ON ORDER TO SHOW CAUSE

vs.

Case Number 124600194

TIMOTHY KEITH JONES,
Respondent.

Judge Marvin D. Bagley

This matter came before the Court for an evidentiary hearing on the petitioner's Order to
Show Cause on April 8, 2013. The petitioner was present with counsel, Nicolas D. Turner and
the defendant was present with counsel, Douglas L. Neeley. The Court, having heard testimony
and having reviewed the file herein, makes the following:

FINDINGS OF FACT
I.

The Decree of Divorce states that, if the petitioner, Autem Jones, is living within

a reasonable distance of the parties' children, the standard visitation schedule in Section 30-3-35,
U.C.A., applies.
2.

The Decree of Divorce was worded that way so that the Court would not need to

review this matter if the petitioner relocated.

0
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3.

Both parties signed a stipulation transferring venue from the Seventh District

Court in Grand County, Utah, to the Sixth District Court in Sevier County, Utah, on November
19, 2013, based on the fact that both parties now reside in Sevier County, Utah.
4.

The respondent has acknowledged on numerous occasions that if the petitioner

relocated and moved closer to the children, the parties would follow the standard visitation
guidelines pursuant to the Decree of Divorce signed by Judge Anderson.
5.

The petitioner has relocated to Monroe, Sevier County, Utah.

6.

The respondent is not found in contempt; however, the respondent is to know that

Utah law is clear that holidays take priority over standard visitation, including Mother's Day.
7.

The petitioner should not be awarded attorney fees.

8.

The standard rules of visitation should apply and the majority of visitation with

the petitioner should occur in Sevier County, Utah, with visitation being allowed outside of
Sevier County for special occasions but not on a regular basis.
9.

It is better that the children are not around petitioner's boyfriend(s) until the

petitioner is in a solid, committed relationship.

I 0.

The petitioner should have as much parent-time as possible, including virtual

visitation, since it is in the best interest of the children, and pursuant to the Decree of Divorce.
11.

From this day forward, the petitioner is entitled to have, at a minimum, the

visitation set forth in Section 30-3-35, U.C.A.

May 06, 2013 04: 17 PM
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ORDER
IT IS HEREBY ORDERED that the petitioner shall have, at a minimum, visitation
pursuant to Section 30-3-35, U.C.A.
IT IS FURTHER ORDERED that Thursdays shall be the designated day for the
petitioner's mid-week visitation, until further agreement of the parties or order of the Court.
BY ORDER OF THE COURT:

Approved as to content:

Douglas L. Neeley
Attorney for Respondent

CERTIFICATE OF SERVICE
I hereby certify that I faxed and e-mailed a copy of the foregoing Order on Order to Show
Cause to Douglas L. Neeley, attorney for respondent, on the 16th day of April, 2013.

Isl Lisa Bunting
Lisa Bunting, Paralegal

May 06, 2013 04:17 PM
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C. Findings of Fact and Conclusions of Law

~,

The Order of Court is stated below:
g'
Dated: June 20, 2014
Isl MAR ·
10:48:36 AM

·

Jared L. Peterson, #13331
Mathie & Peterson
635 N. Main, Suite 669
Richfield, UT 8470 I
(t) 435.896.9090 (f) 435.896.9089
jaredlpeterson@yahoo.com
Counsel for Petitioner

IN THE SIXTH DISTRICT COURT OF SEVIER COUNTY
895 EAST 300 NORTH RICHFIELD UTAH
AUTEMJoNES

Petitioner,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

V.

Judge Marvin D. Bagley
TIMOTHY JoNES

Case No. 124600194
Respondent,

This matter came before the Court April 7, 2014 for trial on Petitioner's Verified Petition
to Modify the parties' Decree of Divorce for purposes of visitation, Respondent's Petition to
Modify the Decree for purposes of child support, and orders to show cause filed by Respondent.
Petitioner, Autem Jones, was present and represented by her counsel of record Jared Peterson.
Respondent, Timothy Jones, was present and represented by his counsel of record Brent

c,
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Brindley. The Court heard the testimony of the parties and Steven Hirschfeld and received
documents into evidence. The parties further stipulated to their respective incomes for purposes
of child support and stipulated that the Court, to the extent possible, exercise wide discretion in
resolving issues that might otherwise result in future litigation. The Based on the evidence
presented at the hearing and the respective verified filings of the parties, the Court makes the
following findings of fact:

June 20, 2014 10:48 AM
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FINDINGS OF FACT

1. The parties were divorced by a bifurcated decree of divorce entered by the Seventh
District Court of Grand County on or about July 5, 2011. All remaining matters were
resolved by entry of a supplemental decree ("Supplemental Decree") of divorced entered
January 17, 2012.
2. The parties are the parents of three children: JDJ Born November 12, 2003, WTJ, born
June 6, 2006, and NMJ born June 25, 2008.
3. Paragraph 15 of the Supplemental Decree provides "[f]or tax year 2011, Tim shall have
the right to claim two children and Autem shall have the right to claim one child."
4. Autem knew of the supplemental decree and was aware of paragraph 15 and its provision
regarding claiming the children as dependents for the tax exemptions.
5. Autem had the ability to comply with the supplemental decree regarding the tax
exemption for tax year 2011 and she intentionally disobeyed the supplemental decree.
6. Tim has been damaged because of Autem's contempt of court in this regard.
7. Tim has spent 20 hours of his time on the phone and otherwise trying to correct the
problem created when Autem claimed two children on her 2011 taxes.
8. Tim is employed and earns $11.80 per hour.
9. Tim should be awarded judgment against Autem in the amount of $236.00 for the time he
has spent trying to get the tax issue resolved with the Internal Revenue Service based on
the time he has spent and his hourly wage.
10. The parties' entered into a partial stipulation that states the parties will not have a
member of the opposite sex sleep over in their residence when the ·children are present.

June 20, 2014 10:48 AM
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11. Autem knew of this provision and had the ability to comply with it.
12. Autem intentionally disobeyed this provision.
13. The partial stipulation and Order on Order to Show Cause dated May 6, 2013 (the
"Order") of this Court should be read together.
14. Tim should be award attorney's fees of $500 for Autem's contempt of court for her
violation of the partial stipulation in this matter.
15. The Supplemental Decree requires that each party pay one half of the out-of-pocket
medical expenses incurred on behalf of the children.
16. Tim has incurred medical expenses on behalf of the children.
17. The Court received into evidence a summary of medical expenses that Tim has paid on
behalf of the minor children. The medical bills also included a reference of the date on
which Tim delivered the bills to Autem.
18. Autem knew of the requirement that she pay half of the children's out-of-pocket medical
expenses.
19. Autem has not paid her share of the medical bills.
20. Autem has made arrangements to pay her half of the medical bills with the respective
medical providers at the time of the hearing.
t-:· .

21. Autem is now employed at Zax Restaurant in Moab, Utah and her income is subject to

Vu

seasonal fluctuation with her income being at its lowest during the winter months.
22. Tim did not send proof of payment to Autem within thirty day of paying the bills.
23. Autem should pay one half of all the children out of pocket medical expenses.
24. For all further medical expenses incurred on behalf of the children the supplemental

June 20, 2014 10:48 AM
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decree should be modified to require the party incurring the expense to pay the entire
expense then seek reimbursement from the other party.
25. Tim's gross monthly income is $2,054.00.
26. Autem's gross monthly income is $1,700.00.
27. Autem's child support obligation should be modified to $505.00 per month.
28. This amount should be retroactive to the date Tim filed his petition to modify.
29. Paragraphs 3 and 5 of the Supplement Decree award Mr. Jones physical custody of the
parties' children and provide Ms. Jones "parent time consistent with Utah Code Ann. §
30-3-37."
30. At the time of the divorce, Mr. Jones was residing in St. George, Utah and Ms. Jones
continued to reside in Moab, Utah.
31. Paragraph 7 of the Supplement Decree provides that the parties exchange physical
custody "at the half-way point between their homes to the extent reasonably possible and
as the parties agree."
32. Paragraph 6 of the Supplemental Decree further provides that if Ms. Jones moved to St.
George or if the parties otherwise live within a reasonable distance of each other that Ms.
Jones "shall have parent time consistent with Utah Code Ann. § 30-3-35." .
33. Moab is approximately 339 miles from St. George, Utah.
34. The half-way point between Moab and St. George would be approximately 170 miles.
35. After entry of the Supplemental Decree Autem had monthly visitation with the children
in Moab with the parties exchanging the children near Richfield or Salina.
36. Tim subsequently remarried and relocated to Monroe, Utah after entry of the

June 20, 2014 10:48 AM
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Supplemental Decree.
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37. Autem then acquired a rental home in Monroe, Utah and this matter was transferred to
this Court.
38. This Court, as part of an order on an order to show cause ("Order"), determined that
Autem had established residency in Monroe, that the parties lived within a reasonable
distance of one another, and awarded her "as much parent-time as possible", including
parent-time under Utah Code § 30-3-35.
39. Autem is now a resident of Moab.
40. Moab is 186 miles from Monroe, Utah.
41. The majority of this distance is along Interstate 70 and travel from Monroe to Moab
poses a lesser burden than traveling 150 miles in a metropolitan area during heavy traffic,

e.g. Santaquin to Logan.
42. The time to travel from Moab to Monroe or vice versa does not represent an unreasonable
travel time.
43. The distance and time each party would travel in a typical month that includes two visits
is only slightly greater than the travel anticipated for the single visit anticipated by the
Supplemental Decree (339 miles vs. 372 miles).
44. At the time of this hearing Autem continued to maintain a residence in Monroe for the
purpose of exercising her parent-time visitation under Utah Code§ 30-3-35.
45. Autem pays rent of$500.00 per month for her home in Monroe plus utilities.
46. Since entry of the Order the pa11ies have incurred additional expenses for the· children,
pai1icularly in the form of medical expenses that are not insignificant and now the parties

June 20, 2014 10:48 AM
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both require additional income to support children.
4 7. Maintenance of a second home by either party is an unnecessary use of finances that
could otherwise be better used for the benefit of the parties' children.
48. Autem would have additional financial flexibility by not maintaining a residence in
Monroe to meet the needs of her children, including payment of medical costs.
49. The children are two years older than at the time of entry of the Supplemental Decree and
travel between Monroe and Moab is less of a hardship on them.
50. Autem's mother lives in Blanding, Utah.

51. Two of Autem's sisters and an aunt along with their families live in Moab, Utah.
52. The children have several friends from their time in Moab that continue to live there.

53. The children have significant relationships with family and friends in Moab and
Southeastern Utah, including grandparents, aunts, uncles, cousins, and friends.
54. Paragraph 9 of the Order advised that Ms. Jones' boyfriend not be around the children
until the relationship had solidified.

55. Autem began dating her boyfriend, Steven Hirschfeld, over one year ago and the two now
live together in Moab.

56. Autem and Mr. Hirschfeld have plans to marry.
57. Visitation in Moab will allow the children to spend time around Mr. Hirschfeld.
58. Ms. Jones works in Moab full-time and lives there full-time with Mr. Hirschfeld except
when she has visitation with her children.
59. Autem should be ordered to provide all the transportation for every fourth weekend
visitation exchange.

June 20, 2014 10:48 AM
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CONCLUSIONS OF LAW

I. Autem is in contempt of court for claiming two of the parties' three children on her 2011
taxes.
2. Autem is in contempt of court for having the children present in her home while her
fiance Steve Hirschfeld was also sleeping in the home.
3. Autem is not found in contempt of court for failing to reimburse Tim for medical
expenses incurred on behalf of the minor children.
4. An order of contempt should enter herein consistent with the foregoing findings of fact.
5. Changes since entry of the Supplemental Decree in Tim's income and the corresponding
change to Autem's child support obligation are substantial and warrant an adjustment of
the parties' respective child support obligations consistent with the foregoing.
6. Autem's relocation to Moab and the additional financial needs of the children are
material and substantial changes in circumstance that warrant modifying Autem's parenttime schedule to permit visitation in Moab, Utah pursuant to Utah Code§ 30-3-35.
7. It is in the best interests of the children that visitation with Ms. Jones take place in Moab
rather than Monroe.
8. Utah Code § 30-3-37 provides the Courts discretion to deviate from the visitation
schedule provided therein for school-aged children and doing so is in the best interests of

I':",
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the parties' children.
9. Modification of the parent time schedule for the parties and the children based on
Petitioner now living in Moab and Respondent living in Monroe is subject to a lesser
showing of material changes of because the Supplemental Decree allowed for visitation

June 20, 2014 10:48 AM
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under Utah Code § 30-3-35 if the parties lived within a reasonable distance of each other
and did not incorporate the 150 mile rule found in Utah Code§ 30-3-37.
10. The court has authority under Utah Code§ 30-3-37 to allocate travel expenses.
11. The supplemental decree should be modified consistent with the foregoing findings of
fact.

Approved as to form:

Isl
Brent M. Brindley, counsel for Respondent
(End of Findings of Fact and Conclusions of Law)

June 20, 2014 10:48 AM
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D. Order Iv.lodifying Decree of Divorce

@

Jared L. Peterson, # 13331
Mathie & Peterson
635 N. Main, Suite 669
Richfield, UT 84701
(t) 435.896.9090 (f) 435.896.9089
jaredlpeterson@yahoo.com
Counsel for Petitioner

IN THE SIXTH DISTRICT COURT OF SEVIER COUNTY
895 EAST 300 NORTH RICHFIELD UTAH
AUTEM

JoNES

ORDER MODIFYING DECREE OF
Petitioner,

DIVORCE

V.

Judge Marvin D. Bagley
TIMOTHY JoNES
Case No. 124600194
Respondent,

This matter came before the Court April 7, 2014 for trial on the parties' respective
petitions to modify their decree of divorce. Findings of Fact and Conclusions of Law, approved
by counsel, have been made and entered. Based thereon, it is ORDERED, ADJUDGED, AND
DECREED as follows:
1. Ms. Jones's child support obligation shall be modified to $505.00 per month and she shall
pay this amount beginning the month after Mr. Jones filed his petition to modify.
2. Ms. Jones is awarded parent-time as provided by Utah Code § 30-3-35 to take place in
Moab. Ms. Jones is responsible for picking the boys up in Monroe (or elsewhere) to
begin her parent-time. Except as provided herein, Mr. Jones is responsible for picking
the boys up in Moab at the conclusion of Ms. Jones's parent-time. Ms. Jones shall be
responsible for all travel every fourth weekend visitation and unless otherwise agreed will
provide all transp011ation to and from Monroe.

June 20, 2014 10:49 AM
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3. Before a party incurring medical expenses on behalf of the children can request the other
party be held in contempt for non-payment, that party shall pay the entire expense,
provide proof of payment, and request for reimbursement from the other party. The nonpaying party shall have thirty days from receipt of the request for reimbursement to pay
his or her half of the expense. Only after complying with these provisions and nonpayment by the non-paying party can the paying party request the other be held in
contempt.
4. All other provisions of the Decree and Supplement Decree not modified by this provision
shall remain in full force and effect.

5.
Approved as to form:

sf
Brent M. Brindley, counsel for Respondent
(END OF ORDER)

June 20, 2014 10:49 AM
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